IN THE MATTER OF MERCHANT MARI NER S DOCUMENT AND ALL OTHER
SEAVAN' S DOCUMENTS NO. Z-533-34-3534-D2
| ssued to: Adel bert M M LLS

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1955
Adel bert M M LLS

Thi s appeal has been taken in accordance with title 46 United
States Code 239b and Title 46 Code of Federal Regul ations 137.30-1.

By order dated 24 May 1972, an Adm ni strative Law Judge of the
United States Coast CGuard at Seattle, Washington, revoked
Appel l ant's seaman's docunents upon findings him guilty of the
charge of "conviction for a narcotic drug law violation." The
specification found proved alleges that on 18 Decenber 1967,
Appel I ant now hol der of the above capti oned docunent was convi cted
by the United States District Court for the District of Arizona for
violation of a narcotic drug law of the United States.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence records of
the U S. District Court for the district of Arizona.

I n defense, Appellant offered in evidence his own testinony.
At the end of the hearing, the Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. The Adm nistrative Law Judge
then entered an order revoking all docunents issued to Appellant.

The entire decision was served on 31 May 1972. Appeal was
timely filed.

FI NDI NGS OF FACT

On 18 Decenber 1967, Appellant was convicted in the United
States District Court for the District of Arizona of violation of
26 U S.C. 4744(a), a narcotic drug law of the United States for
having unlawfully had in his possession two pounds, ten and one
hal f ounces of narijuana.



BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. Appellant asserts that he was entitled
to a |l esser order than revocation, under 16 CFR 137.03-4, that the
repeal of 26 U.S.C. 4744(a) in 1970 nullifies his conviction, and
that the conviction is not actionable under 46 U S.C. 239b because
of the decision in Leary v. United states (1969), 395 U S. 6.

APPEARANCE: Legal Services Center, Seattle, Wash., by David Allen,
Esq.

CPI NI ON
I

I n connection with Appellant's point about experinental use of
marijuana there is a msconception of the Adm nistrative Law Judge
t hat must be corrected.

I n expl aining Appellant's rights, he said,

"In the event that this charge is proved | have no
other alternative except with one exception than to
revoke your docunent. The one exception is if there is
a showing to ny satisfaction that the narcotic drug | aw
violation under which you were convicted was in the

nature of experinentation involving marijuana. |If | feel
that it is true |I can exercise discretion and give you
sonething | ess than revocation order."” R-16

When the Investigating Oficer pointed out that the amendnent
of 1970 to 46 CFR 137.03-4 applied only to cases of m sconduct
under R S. 4450 (46 U.S.C. 239) and not to cases of conviction of
violation of a narcotic drug law under 46 U.S.C. 239b, the
Adm ni strative Law Judge sai d.

"That's in the opinion of the coast guard and of the
investigating officer in this cause. | don't necessarily
go along with that opinion..." R-19

It may be said once for all that the anmendnment to 46 CFR
137.03-4 has nothing to do with cases heard under 46 U S.C 239b,
and adm nistrative |aw judges do not have the discretion clained
her e.

[

In Iight of these basic msconceptions it appears appropriate



to go into sonme depth on the background of 46 U S.C. 239(b) and 46
U S C 239b and the regul ations issued pursuant to each. These two
statutory provisions are wholly i ndependent of each other. Section
239(b) authorizes the commandant to pronul gate regul ations for the
i nvestigation of acts of m sconduct and gives himbroad authority
to define msconduct. Section 239(g) provides for suspension or
revocation of |icense or docunents upon proof of msconduct at a
Coast Quard hearing. Therefore, the Commandant has the
responsibility to issue regul ations defining msconduct, and he has
di scretion to decide whether revocation or suspension s
appropriate in a given type of case. Under this authority the
Commandant  published regulations, 46 C F.R 8137.03-3 and
8137.03-4, in which he defined possession of narcotics, including
mar i huana, as m sconduct and determ ned that mandatory revocation
was appropriate upon proof of possession. 1In his discretion the
Commandant has seen fit to allow |less than revocation in those
m sconduct cases where nere experinmentation with marihuana is
satisfactorily denonstrated to the Adm nistrative Law Judge.

Section 239b deals specifically with court convictions for
narcotics drug law violations as opposed to m sconduct. | t
mandates that in cases where a seaman has been convicted in a
Federal or State court of record for a violation of a narcotics
drug law, as defined in Sections 239a and 239b, and proof of such
conviction is submtted at a Coast Quard hearing, the seaman's
docunents shall be revoked. Appellant erroneously assunes that the
Adm ni strative Law Judge has discretion and can enter and order
| ess than revocation. The only discretion authorized under Section
239b is on the part of the Secretary in deciding whether or not to
bring charges in the first instance. The responsibility for making
this determnation has been delegated to the Coast Cuard

| nvestigating Oficer, who  nust deci de, based upon his
i nvestigation and eval uation of the facts and supporting evi dence,
whet her or not charges should be placed. Once the charge of

conviction for violation of a narcotics drug | aw has been brought
and proof of the conviction has been submtted at a hearing, there
is no one, not even the Secretary or the commandant, who can
exercise discretion and do | ess than revoke the seaman's docunent.
This interpretation is borne out by the legislative history of
Section 239b. Throughout the hearings held on the bill containing
Section 239b and t hroughout the House and Senate Reports, the only
wor dS used when di scussing the appropriate order foll ow ng proof of
conviction are "deny" and "revoke". It is readily apparent that
"deny" applies to initial issuance of a docunent to one previously
convicted of a narcotics offense under Section 239b(a), and that
"revoke" applies to taking away the docunent of one already hol di ng
it under Section 239b(b). Congress did not intend to distinguish
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between different types of convictions; so long as the conviction
was for violation of a narcotics drug |aw, they intended mandatory
revocati on. See Hearings before the Senate Subcommttee on
Interstate and Foreign Commerce on H R 8538 held June 16, 1954;
House report No. 1559 of May 5, 1954; and Senate Report No. 1648 of
June 28, 1954.

Y

Appel lant's reliance on the repeal of 26 U S.C. 4744(a) in
1970 is conpletely unfounded. Mere repeal of a | aw does not serve
t o expunge convictions which were had before the repeal. Further,
t he savings clause (81103) of P.L. 91-513, 84 Stat. 1294, provided
that there was to be no bar to prosecutions for any violation of
| aw occurring before the effective date of the repeal and confirned
all seizures and forfeitures which occurred before the effective
date of repeal. A fortiori, the repeal had no bearing whatsoever
on convictions which were final before the repeal becane effective.

Vv

Of greater interest, and requiring sone thought, is
Appel lant's claim that the decision in Leary v United States
(1969), 395 U.S. 6, renders his conviction unactionabl e under 46
U S.C 239

A few word may be appropriate as to the scope of Leary v.
United states (1969), 395 U S. 6 and United States v. Covington
(1969), 395 U. S. 57. First, 26 U S.C 4744(a) was not held
unconstitutional as such. Wt the Court said was, "...a tinely
and proper assertion of the privilege [against self-incrimnation]
shoul d have provided a conpl ete defense agai nst prosecuti on under
84744(a) (2)..." Leary, p. 27, and, "W have held today...that the
privilege does provide such a defense unless the plea is
untinely...or the privilege has been waived." Covington, p. 59. O
constitutionality in general, it was later said, "...the statute
continues to be viable and prosecutions wunder it could be
successful...[in] unique circunstances.” United States v. Liquori,
CA 2 (1970), 430 F. 2nd 842, 844. In this sane case, a separately
concurring judge said, "I would have little hesitation in arriving
at the result we reach today if Leary, supra, had sinply declared
26 U S.C. 84744(a) to be unconstitutional, in which case Liquor
woul d have entered a plea to a count which did not charge a crine.
Al t hough the statute has been significantly emascul ated, it is not
conpletely void." 1d, 850, 851.

Thus a glib statenent t hat 26 U.S.C 4744(a) IS
unconstitutional is not correct. VWhat is inportant is that a
tinmely assertion of the privilege against self-incrimnation is a
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defense but that if the defense is not tinely asserted or is waived
a conviction may be had or have been had and not be overt urned.

VWhat we are concerned with here is whether in sone fashion the
principle of Leary is retroactive and, if so, what effect it has
upon appellant's conviction.

As m ght have been expected a spate of decisions cane fromthe
courts of appeals in a short tinme. The several which do not dea
with retroactivity but turn only on a finding of tineliness of the
def ense need not be consi dered here.

However, in Sepulveda v. United States, CA 10 (1969) 415 F.
2nd 321, in holding the defense untinely raised, wthout a
reference to possible retroactivity, the court said:

"I'n Covington...the Court stated the requirenent of
tinmeliness and recited that it had been net. Thus it
nmust be considered of primary significance. W nust hold
that the assertion of the claimfor the first time during
the course of this post-conviction relief is not tinely
as required by Covington."

O the pertinent cases, it nust be said that the circuit
courts of appeal show a marked di vergence in their thinking.

In Santos v. United States CA 7 (1969) 417 F. 2nd 340, it was

remarked that the section in question had been held
unconstitutional (wthout qualification) and that the Leary
application was therefore retroactive. (The question of

tinmeliness, naturally, was not considered although the possibility
of waiver was expressly ruled out.) This holding was restated in
Santos v. United States, CA 7, 422 F. 2nd 244. In United States v.
| ngman, CA 9 (1970) 426 F. 2nd 973, on an unquestioned prem se of
conpl ete unconstitutionality of the statute, the Leary doctrine was
held retroactive wthout discussion, and tineliness of the
assertion of the privilege on appeal was found. United States v.
Liquori, CA 2 (1970), 430 F. 2nd 842 (quoted tw ce above) considers
the probleminits entirety. It gives its reasons for holding the
Leary decision retroactive and it finds the interposition of the
defense tinely because Liquori's petition had been filed within
four nmonths of the date of the Leary deci sion.

On the other side, Houser v. United States, CA 6 (1970), 426
F. 2nd 817 specifically applies the guidelines as to retroactivity
stated in Stovall v. Denno (1967), 388 U. S. 293, holds Leary v.
United States not retroactive, and refuses to permt the "defense"
raised for the first tinme on a habeas corpus action.
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Anot her reasoned decision is Ranseur v. United States, CA 6
(1970), 425 F. 2nd 413, which did not reject the defense as

untimely raised but, holding the Leary decision "largely
prospective,"” refused to apply it to a final conviction entered

four years prior to May 1969.

Wth this division of opinion, and in the absence of a Suprene
Court ruling, it is not for ne to choose between courts of appeal
so as to "follow' one and "decline to follow' another. There would
have to be nore than just a clear and unm stakabl e direction for ne
to hold that Appellant's conviction was obtained in violation of
his constitutional rights and therefore not actionable under 46
U S . C 239b. There would al so have to be direction froma court of
conpetent jurisdiction that Appellant's conviction was no | onger of
any force and effect.

To footnote this observation | may add a reference to Mller
v. United States, D.C. N.D. Chio (1970), 311 F. Supp. 705 in
which, while deciding that the Leary rule could be applied
retroactively and that the defense was raised in tinely fashion
because MIler attenpted to assert his privilege soon after the
Leary deci sion was announced, the court saw the question as whet her
MIler should be permtted to change his plea of guilty. Thus the
remedy for MIler was not an automatic voiding of his conviction
but an opportunity to enter a plea of not guilty and to assert his
privilege against self-incrimnation, with presumably a di sm ssal
of the indictnment or a count of the indictnent based on 26 U S. C
4744(a). This inevitably leads me to conclude that whatever
benefit may be avail able to Appellant fromthe Leary decision the
only forumin which it may be sought is in a district court of the
United States.

Some may question whether a form of conpassion should not |ead
me to breach the legal barrier and rationalize that Appellant is
the victim of having been ahead of his time in his marijuana
transactions of that he mght find the right court at the right
time to expunge his conviction.

| do not think | have the right under 46 U S.C 239b to
specul ate that sonme court sonewhere might be inclined to relieve
Appellant of his disability and, thus, to anticipate such a
possibility by acting as though it had happened.

However, even if there were a possibility that | could
lawfully act to give appellant sonme relief, in a case such as this
it would be nost inappropriate. Although the matter is not subject
to the jurisdiction in this case, since we are here thinking of
extraordinary action outside the record | cannot overl ook the fact
that Appellant's conviction was coincidental with anot her
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conviction for smuggling (seven peyote plants). More inportant |
cannot overl ook the quantity of marijuana that Appellant possessed.
According to the indictnment this was two pounds, ten and one half
ounces. This is nore than a kil ogram the Suprenme Court has
accepted, in the Leary decision, p. 51, that a kilogram of
marijuana i s good for 3300 useful cigarettes. W need not indul ge
in a vision of the experinmentation in a junior college sociol ogy
class to conclude that Appellant is entitled to no special
consi derati on what ever.

ORDER

The order of the Admnistrative Law Judge dated at Seattle,
Washi ngton, on 24 May 1972, is AFFI RVED

T. R SARGENT
Vice Admral, U S. Coast Cuard
Acti ng Commandant

Signed at Washington, D.C., this 27th day of June 1973.
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